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SUBCONTRACT AGREEMENT

This Subcontract Agreement (“Agreement”) is effective as of the _______ day of ______________________, 20___ by and between:
CONTRACTOR: (Include Federal Employer Identification Number, business address, telephone and facsimile numbers) 


and SUBCONTRACTOR: (Include Federal Employer Identification Number, business address, telephone and facsimile numbers) 



.
The OWNER is: (Include address, telephone and facsimile numbers)  


FOR THE PROJECT KNOWN AS AND LOCATED AT (the “Project”): ____________________________________________________________________________________________
WITNESSETH: The following terms and conditions are hereby mutually agreed to by and between the Contractor and Subcontractor:

1)  Entire Agreement.  Contractor and Subcontractor, both intending to be legally bound, accept the exact terms and conditions of this Agreement as stated herein.  Except as expressly provided herein, any additional or different terms are null and void and not part of this Agreement. This Agreement, together with the other Subcontract Documents, is the complete and exclusive agreement between the parties, superseding all other prior oral and written agreements.  No modifications, alterations, additions or change orders to this Agreement shall be binding or enforceable unless approved in writing by both parties.
2)  Subcontract Price; Payment.  As full compensation for performance of the Subcontract Work, Contractor agrees to pay Subcontractor in the manner described below for the satisfactory performance of the Subcontract Work, subject to the provisions of this Agreement (check applicable) (the “Subcontract Price”):

          □ the firm fixed-price of ________________________Dollars ($__________________________); and/or

          □ unit prices in accordance with the attached Schedule of Unit Prices and estimated quantities, which is incorporated  herein by reference; and/or

          □ time and material rates and prices in accordance with the attached Schedule of Labor and Material Costs which is incorporated  herein by reference.
Progress payments (less retainage of _____%) and final payment of the Subcontract Price shall be due upon the occurrence of all of the following:  (i) completion of the Subcontract Work (or the relevant portion of the Subcontract Work in the case of a progress payment) when it has been performed in conformance with the Subcontract Documents, and (ii) ten (10) days after Contractor’s receipt of the relevant payment from the Owner.  Progress payments will be made by Contractor on the basis of the work completed per month, based on Subcontractor's estimate, less retainage.  Contractor will pay Subcontractor _______% of the Subcontractor’s estimate of (a) the cost of materials, and (b) labor required for job set-up and delivery of materials, when the same are delivered to the Project site, or stored at a suitable location agreed to by Contractor.

3)  Subcontract Documents.  The Subcontract Documents consist of this Agreement, the agreement between the Contractor and Owner (the “Prime Contract”) and the following listed documents, schedules and attachments which are all incorporated by reference and made a part hereof: 


The Contractor shall make available to the Subcontractor, upon request, copies of the Subcontract Documents to which the Subcontractor will be bound.  Subcontractor agrees to be bound to Contractor by the terms of the Prime Contract and the other Subcontract Documents and to assume toward Contractor all the obligations and responsibilities that Contractor by those documents assumes toward the Owner.  Where any provision of the Subcontract Documents is inconsistent with a provision of this Agreement, this Agreement shall govern.

4)  Subcontract Work.  The scope of the Subcontractor’s work shall consist of all work necessary or incidental to complete the following described work for the Project (“Subcontract Work”): (Describe work to be accomplished by Subcontractor or refer to attachment)_______________________________________________________________

____________________________________________________________________________________________

____________________________________________________________________________________________.  The Contractor has retained the Subcontractor to perform the Subcontract Work as an independent contractor. The Subcontractor shall perform the Subcontract Work under the general direction of the Contractor and in accordance with this Agreement.  No change in the scope, time or Subcontract Price shall be binding on Contractor unless a written change order is signed by Contractor’s authorized representative prior to said change.
5)  Schedule.  Subcontractor shall perform the Subcontract Work in accordance with the Project schedule and shall diligently pursue the Subcontract Work in order not to delay, interfere or hinder the progress of other contractors and subcontractors.  If the Prime Contract contains a liquidated damage provision, Subcontractor shall be liable for liquidated damages to the same extent provided therein, but only to the extent caused by Subcontractor.
6)  Bonds.  The Subcontractor shall furnish to the Contractor, as the named obligee, appropriate surety bonds to secure the faithful performance of the Subcontract Work and to satisfy all Subcontractor payment obligations arising thereunder, as follows: __________________________________________________________________. If a performance or payment bond, or both, are required of the Subcontractor under this Agreement, then said bonds shall be in the full amount of the Subcontract Price, unless otherwise specified herein, and said bonds shall be in a form and by a surety mutually agreeable to the Contractor and Subcontractor.

7)  Specifications.  Subcontractor will perform the Subcontract Work in accordance with the written specifications, if any, attached to or referred to in this Agreement and the specifications of any Manufacturers of the systems to be installed, so that the installation will qualify for the issuance of such Manufacturer's warranty, if any, to Owner. 

8)  Warranty.  Subcontractor warrants that the materials and accessories supplied will be those specified for in this Agreement and will be new and of recent manufacture and free from obvious defects.  Subcontractor further warrants its work against all deficiencies and defects in workmanship and as called for in the Subcontract Documents.  The Subcontractor agrees to satisfy such warranty obligations which appear within the warranty period established in the Subcontract Documents without cost to the Owner or the Contractor.  Unless otherwise specified in the Subcontract Documents, the Subcontractor shall warrant its work as described above for a period of ____________ year(s) from the date(s) of substantial completion of all or each designated portion of the Subcontract Work or acceptance or use by the Contractor or Owner of each designated area, system, equipment and/or item, whichever is sooner.  The Subcontractor further agrees to furnish any special warranties that shall be required in accordance with the Subcontract Documents for the Subcontract Work prior to final payment.

9)  Completion; Inspection.  Subcontractor shall advise Contractor promptly upon completion of work and submit the same for Contractor’s inspection.  Subcontractor, conditioned upon Contractor’s prompt inspection and notification to Subcontractor of any omitted work, or other discrepancies, will remedy the same if required by the specifications or performance standards of this Agreement.  If the Subcontract Work is to be inspected by Owner's representative, or an architect, the parties agree to cooperate to make arrangements to have such person available promptly after notice to make inspection as the Subcontract Work progresses, so as not to cause delay.  An authorized representative of Owner shall be required to execute additional work orders or changes and to act for and on behalf of Owner to accept completed work.
10)  Compliance with Laws.  Subcontractor shall give notices and comply with laws, ordinances, rules, regulations and orders of public authorities bearing on performance of the Subcontract Work.  Subcontractor shall secure and pay for permits and governmental fees, licenses and inspections necessary for proper execution and completion of the Subcontract Work.  Subcontractor shall comply with Federal, state and local tax laws, social security acts, unemployment compensation acts and workers’ compensation acts insofar as applicable to performance of this Agreement.  

11)  Indemnification.  Subcontractor shall indemnify and hold Contractor, its agents and employees harmless from and against all claims, losses, costs and damages, including but not limited to attorneys’ fees, pertaining to the performance of the Subcontract Work and involving personal injury, sickness, disease, death or property damage, including loss of use of property resulting therefrom, but only to the extent caused in whole or in part by the negligent acts or omissions of Subcontractor, or any of Subcontractor’s subcontractors, suppliers, manufacturers, or other persons or entities for whose acts Subcontractor may be liable.

12)  Safety.  Subcontractor shall take all reasonable safety precautions with respect to the Subcontract Work, and shall have responsibility for compliance of its equipment and employees with all applicable laws, ordinances, rules, regulations and orders of any public authority for the safety and health of persons on the job site. 

13)  Insurance.  Subcontractor agrees to maintain workers’ compensation, contractual liability, public liability, and such other insurance in such amounts as may be required of the Contractor in the Subcontract Documents.  Within 10 days after signing this Agreement, Subcontractor shall obtain the required insurance from a responsible insurer, and shall furnish certificates of such insurance to Contractor which shall provide for
days notice to the Contractor before cancellation.
14)  Lien Waivers.  As a prerequisite for payment, Subcontractor shall provide, in a form satisfactory to the Owner and Contractor, partial lien or claim waivers in the amount of the application for payment and affidavits from Subcontractor, and its subcontractors, materialmen and suppliers for the completed Subcontract Work.  Subcontractor agrees to keep the Project free and clear of all claims or liens for labor and services performed or materials furnished to or on behalf of Subcontractor in connection with the Subcontract Work.  Should Subcontractor fail to pay when due all charges whatsoever pertaining to the Subcontract Work, regardless of nature or kind, Contractor reserves the right to pay same in full or in part on Subcontractor’s behalf, and Contractor shall thereafter be entitled to recover the amount of such payments from Subcontractor.
15)  Site Clean-Up.  Subcontractor shall keep the Project site and surrounding area free from accumulation of waste materials or rubbish caused by operations performed under this Agreement.  If Subcontractor fails to clean up as provided herein, Contractor may charge Subcontractor for the appropriate share of clean up costs after Contractor has given Subcontractor at least two (2) business days prior notice and Subcontractor has failed to cure.
16)  Disputes.  All disputes, claims and questions regarding the rights and obligations of the parties under the terms of this Agreement are subject to arbitration.  Either party may make a demand for arbitration by filing such demand in writing with the other party within thirty (30) days after the dispute first arises.  Thereafter, arbitration shall be conducted in accordance with the Construction Industry Arbitration Rules of the American Arbitration Association then in effect.

17)  Termination.  If the Prime Contract contains a termination for convenience clause and is so terminated, or if the Prime Contract is terminated for any other reason, Contractor may terminate this Agreement upon the same terms as a termination for convenience under the Prime Contract.  If the Subcontractor fails or neglects to carry out the Subcontract Work in accordance with this Agreement and fails within three days after receipt of written notice to commence and continue satisfactory correction of such defect with diligence and promptness, the Contractor may, without prejudice to any other remedy the Contractor may have, terminate this Agreement and finish the Subcontract Work by whatever method the Contractor may deem expedient. If the unpaid balance of the Subcontract Price exceeds the expense of finishing the Subcontract Work (which expense shall equal Contractor’s direct labor costs including payroll taxes and insurance, actual costs of the operation of equipment and actual material costs, plus ______% of such labor and material costs) and other damages incurred by the Contractor, such excess shall be paid to the Subcontractor.  If such expense and damages exceed such unpaid balance, the Subcontractor shall pay the difference to Contractor. 

18)  Prior Inspection.  Subcontractor certifies that Subcontractor is fully familiar with all of the terms and specifications of the Subcontract Documents, the location of the Project site, and the conditions under which the Subcontract Work is to be performed.  Subcontractor agrees that no additional compensation will be requested if based on conditions which Subcontractor could have discovered upon reasonable investigation of the Project site.

19)  Miscellaneous.


(a)  Severability.  In case any one or more of the provisions contained in this Agreement should be invalid, illegal, or unenforceable in any respect, such provision shall be deemed modified to the extent necessary to permit its enforcement under applicable law, and the validity, legality, or enforceability of the remaining provisions hereof shall not be affected nor impaired and shall remain in full force and effect.


(b)  Waiver.  The failure of either party to insist upon strict performance of any term of this Agreement shall not be deemed a waiver of any of its rights hereunder.



(c)  Governing Law.  This Agreement shall be governed by and construed in accordance with the laws of the state where the Project is located without giving effect to any choice or conflict of law provision or rule.


(d)  Counterparts.  This Agreement may be executed in one or more counterparts, each of which shall be deemed an original but all of which together shall constitute one and the same instrument.


(e)  Headings.  The section headings contained in this Agreement are inserted for convenience only and shall not affect in any way the meaning or interpretation of this Agreement.


(f)  Notices.  All notices, requests, demands, claims, and other communications hereunder will be in writing.  Any notice, request, demand, claim, or other communication hereunder shall be deemed duly given if (and then two business days after) it is sent by registered or certified mail, return receipt requested, postage prepaid, and addressed to the intended recipient as set forth in this Agreement.  Any party may send any notice, request, demand, claim, or other communication hereunder to the intended recipient at the address set forth above using any other means (including personal delivery, expedited courier, messenger service, telecopy, telex, ordinary mail, or email), but no such notice, request, demand, claim, or other communication shall be deemed to have been duly given unless and until it actually is received by the intended recipient.  Any party may change the address to which notices, requests, demands, claims, and other communications hereunder are to be delivered by giving the other party notice in the manner herein set forth.


(g)  Remedies.  Nothing herein shall be construed as prohibiting a party from pursuing any remedies available at law or in equity for any breach or threatened breach, including the recovery of damages.  

(h)  Assignment.  Subcontractor shall not assign, subcontract, delegate, transfer or sublet any portion of this Agreement, including in whole or in part any right or obligation hereunder, without the prior written consent of Contractor.  Any attempt to so assign, subcontract, delegate, transfer or sublet without the prior written consent of Contractor shall be null and void.

THIS SUBCONTRACT AGREEMENT is entered into as of the date first written above.

ATTEST

CONTRACTOR:


                                                                            
BY:


                                                                            
PRINT NAME:


                                                                            
PRINT TITLE:



ATTEST

SUBCONTRACTOR:



                                                                            
BY:

                                                                            
PRINT NAME:

                                                                            
PRINT TITLE:
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